Bellevue Board of Adjustment Meeting
Wednesday, August 19, 2020 7:00 PM
Bellevue City Hall

1500 Wall Street

Bellevue, NE 68005

1. CALL TO ORDER:
a. Roll Call
b. The Open Meetings Act location
c. Approve Minutes of October 21, 2019 Regular Meeting
d. Accept into the record all staff reports, attachments, memos, and handouts regarding each
application.

2. PUBLIC HEARINGS:
a. Request for an appeal of staff’'s requirement to sign a non-conversion agreement in order to
obtain an electrical permit for a garage located in the floodway on Tax Lot 12, located in the
Southwest V2 of Section 8, T13E, 14N, of the 6th P.M., Sarpy County, Nebraska. Applicant:
Jacob Benak. Location: 13701 Elbow Bend Road. Case #: BOA-2008-02. Request to lay
over until the September 23, 2020 BOA meeting by Colin Bernard on behalf of the
applicant.
b. Request for an appeal of staff’s interpretation of the Bellevue Zoning Development
Agreement for Lots 1 through 3, Block 55, Bellevue, located in the Southeast V4 of Section 36,
T14N, R13E of the 6th P.M., Sarpy County, Nebraska. Applicant: Main Street Properties,
LLC. Location: 2221 Main Street. Case #: BOA-2008-01.

3. CURRENT BUSINESS

4. ADJOURNMENT 7:58 p.m.



EXHIBIT
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Bellevue Board of Adjustment, October 21, 2019, Page 1

The Belleyue Board of Adjustment held a regular meeting on Monday, October 21, 2019 at
7:00 p.m. in the Bellevue City Council Chambers. Upon roll call, present were Board Members
Petersen, Anderson, Hawkins, and Cain. Also present was Tammi Palm, Land Use Planner.

Notic_:e o_f this meeting was given in advance thereof by publication in the Bellevue Leader and
postlpg in two public places, and was also given to the Chairperson and members prior to the
meeting. These minutes were written and available for public inspection within ten days of the

meeting.

Acting Chair Anderson announced a copy of the Open Meetings Act was posted in the entry
to the City Council Chambers.

Motion was made by Hawkins, seconded by Petersen, to approve the minutes of the April 17,
2019 reqular meeting as provided. Upon roll call, all present voted yes. Motion carried

unanimously.

MOTION was made by Hawkins, seconded by Cain, to accept into record all staff reports,
attachments, memos, and handouts regarding each application. Upon roll call, all present

voted yes. Motion carried unanimously.

PUBLIC HEARING was held on a request for a variance of Section 5.10.05, City of Bellevue
Zoning Ordinance, regarding the minimum 35 foot front yard setback for Lot 237, Willow
Springs. The applicant is requesting the minimum 35 foot front yard setback be reduced to 25
feet for the purpose of a third car garage addition. Applicant: Charles Crinklaw. Location: 10609

South 18th Circle. Case #: BOA-1909-02.

Acting Chair Anderson explained the public hearing procedures.

Charles Crinklaw, 10609 South 18 Circle, Bellevue, NE 68123 was present to speak. Crinklaw
said his house was purchased in 1999 with the intent to retire there. At the time of purchase
(cul-de-sac location, large lot) the realtor gave the impression adding a third garage would not
be an issue. He said, a few years ago they realized the setbacks would cause an issue and at
that time they began looking into requesting a variance to get the 25 foot front yard setback
which is why they are before the Board of Adjustment. He said a lot of the houses in the
neighborhood have the same RS-72 zoning and have a 25 foot or less front yard setback. He
will not infringe on the right of way in the front cul-de-sac area. He has a concrete pad on the
side of the existing garage that encompasses the area where he wants to place the garage.
Crinklaw said the concrete pad extends up to the deck of the existing pool. Crinklaw stated he
is trying to improve his property. He said they built their house in 1999 with the intent to make
Bellevue their home. As recently as two weeks ago, they have continued improvements to the
property. Crinklaw said he has a classic car and he wishes to remove it from the elements and
house it in a garage. Anderson asked Crinklaw if he would address the four statutory variance

findings. Crinklaw said his civil engineer would address this.

Joe Foley, Civil Engineer, 8790 F Street, Suite 108, Omaha, NE 68127 was present to speak
on this request. Foley stated he would address the four items in Section 19-910 of the
Nebraska State Statues which are needed for the Board of Adjustment to grant a variance. He
addressed item “A” regarding undue hardship caused by the zoning regulations. Foley pointed
out very few lots are like the applicant’s front lot line which has a sharp curve. He said they are
not asking to place the proposed garage any closer to the street than the existing garage.
Foley stated the curve of the applicant's front yard makes it almost impossible to have an
addition. He said the house sits skewed on a peculiar or odd lot. Foley addressed item “B”
regarding a hardship not generally shared by other properties in the same zoning district and
vicinity. He stated the applicant’s lot is one of two lots in the area with the same curvature in
the front. He said in the case of both lots there may be enough room on the side yard to add a
garage, but it has the same curve on the front which makes it unique. Foley stated the other
lot is located in Willow Springs at the south end of 18t Street. Foley addressed item “C”, the
authorization of such variance will not be of substantial detriment to the neighbors. He said
neighboring homeowners support the addition and copies of their letters of support were
provided. The house is visually hidden and does not protrude into the street. He stated
approximately 50% of the homes in Willow Springs have less than a 35 foot setback; from 25
foot to as little as 12 to 15 foot front yard setbacks. Lastly, Foley addressed item “D” which
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references demonstrable and exceptional hardships distinguished from variations for purposes
of convenience, profit or caprice. Foley said the applicant intended to add the garage once his
finances allowed. He said the applicant has continually improved the property over the years
and the garage addition will be the last big step. Foley stated the garage will be an investment
in the property, the neighborhood, and the City. Foley said the 35 foot setback makes it difficult
to fit the garage addition on the property.

Nolan Ausan, Warrior Home Solutions, 8704 South 169" Street, Omaha, NE 68136 was
present to speak in favor of the request. Ausan stated he is trying to help the homeowner build
something that will look like the existing house and will appear to have always been there.

There was no one else present to speak in favor of or in opposition to this request.
Subsequently, Anderson closed the public hearing.

Peterson asked Palm when the initial build began and when building ended in the Willow
Springs neighborhood. Palm said she was unsure of the exact dates but stated there are
several different developments within the area; The Town, an older area, and Willow Springs
which is newer. Palm stated the age of the homes may range from 1980-1990. Crinklaw stated
most homes on South 17" Street and South 18" Street were still in the process of being built
when their home was purchased. He said they looked at several lots in the neighborhood to
find a corner lot large enough to place a garage addition. He stated the majority of the lots on
17t Street and Yorktown were built from 1999-2002. Cain asked the applicant if the letters he
presented in favor of his request were from neighboring residents within the cul-de-sac.
Crinklaw confirmed the letters were written by neighbors in the cul-de-sac and he said they
were all supportive and in favor of his request. He stated neighbors were provided a rendering
of his proposed garage addition and they believe it will be a great addition to the neighborhood.

Peterson asked Palm if the zoning regarding setbacks changed over time. Palm stated the
subdivision has RS-72 and RS-84 zoning areas. She referred to an older area on the GIS map
zoned RS-72-PS with a Planned Subdivision Overlay where some of the lots have a 25 foot
front yard setback. She stated the lots were built with a shorter front yard setback to provide
additional buffer from the freeway. The lots have more of a back yard verses a front yard. The
Town, an older section of the area consists of lots that are set closer to the property line even
though they have a 35 foot front yard setback. Palm stated the area might have been
preliminary platted under Sarpy County and final platted under the City of Bellevue. Palm said
she checked City Council minutes and they note the final plat was approved but she was
unable to find record of the preliminary plat. She suggested the preliminary plat might have
been done under the County with a different set of regulations. Peterson asked Palm when the
homes in this area were built. She checked the dates from the County Assessors data on some
of the properties and replied mid-1980’s.

Crinklaw stated the opposing street, being South 17, was built during the same time as his
property and all were zoned RS-72. He stated the blocks surrounding his house all have
property that set further forward with the exception of the first part of South 17t which has a
35 foot front yard setback. Palm stated there are two different zonings in this area, RS-72 and
RS-72-PS.

Peterson asked Crinklaw if he could build a garage on his property if it were moved back to
meet the 35 foot setback. Crinklaw stated he would lose 8 ¥ feet if he moved it back and the
garage would not be large enough to store a vehicle. Peterson asked if the pool was a reason
for his inability to move the garage back further to get the additional 8 %2 feet needed. Crinklaw
stated he plans to go up to the edge of the pool but he also has a fireplace and must remain a
certain distance away from it. Hawkins asked the applicant if the fireplace was really the issue
and Crinklaw said yes. Hawkins asked if he was aware of the restrictions at the time he
installed the pool. Hawkins asked Crinklaw to point out the exact area of the existing pool and
fireplace looking at the drawings provided by the applicant. The applicant confirmed 'the area
of the fireplace and stated he had to stay at least four feet from the exhaust of the flreplacg.
Peterson asked if it is gas or wood burning, Crinklaw stated gas. Peterson asked Crinklaw if
he could make a flue and come up out of the new garage. Crinklaw said he would have to
remove the pool to build the garage back far enough to get past the end of the fireplace. He
noted the pool as a contributing factor to his lack of space but expressed concern with putting
a heat source in the middle of the garage.
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Anderson stated approval of a variance constitutes a statutory hardship which must be present.
He said the statutory hardship in this case would have to be a topographical issue. Anderson
stated the statute uses the words “exceptional, peculiar, unusual, narrowness, and steepness”.
He said aside from having a different shaped lot, these do not apply to the applicant. Anderson
stated Crinklaw has a difficult situation, a corner lot with a cul-de-sac, however it is not so
unusual that they have not run across it before. He stated the applicant has a bit of a different
slope but it is not something exceptional or so unusual that it could not be found in a normal
neighborhood. Anderson stated, in his opinion, the lot does not qualify to be so unusual that
it would warrant granting a variance. He said if everyone in the cul-de-sac moved in with a 25
foot setback to add on to their house, the entire neighborhood would have a different look.
Anderson said the 35 foot front yard setback and side yard separation is needed for firefighting
capacity, airflow, and appearance; to avoid a tunnel vision. Anderson said that last question
asks if the applicant is requesting this for a reason of extreme hardship or is it for convenience.
Anderson stated it is for convenience. Crinklaw stated his request is being made to improve
his property and increase the property value, not just for profit. Anderson stated the reason is
convenience, profit, or caprice. Anderson told the applicant his project is not being judged as
good, bad, or indifferent; they look at the neighborhood and the topographic issues surrounding
it. Crinklaw stated RS-72 has multiple setbacks within the four block radius and he is not asking
for anything more than what the Willow Springs neighbor nine houses from his property has.
Peterson said the area was platted that way. Crinklaw said Celebrity homes built at the same
time as his, now in a Planned Subdivision and have a 25 foot front yard setback. Peterson
stated the homes the applicant referenced were platted with the 25 foot front yard setback.
Crinklaw said Palm could not find out when the houses in the Planned Subdivision were built.
Palm clarified she was referring to homes in The Town Subdivision; Anderson stated the
building timeframe is a moot point because the Board of Adjustment does not have the power

to change something without a statutory reason.

Anderson explained the Board makes the motion in the affirmative for the purposes of being
clear and consistent.

MOTION made by Peterson, seconded by Cain, to APPROVE a request for a variance of
Section 5.10.05, City of Bellevue Zoning Ordinance, regarding the minimum 35 foot front yard
setback for Lot 237. Willow Springs. Variance to allow the minimum 35 foot front yard setback
be reduced to 25 feet for the purpose of a third car garage addition. Applicant: Charles
Crinklaw. Location: 10609 South 18th Circle. Case #: BOA-1909-02.

Anderson clarified the motion.

Upon roll call, Peterson, Anderson and Hawkins voted no. Cain voted yes. Motion failed.

Anderson explained the applicant had 15 days in which to appeal the Board’s decision to
District Court.

Motion made by Peterson, seconded by Cain, to elect Anderson as Chair and Conte as Vice
Chair. Upon roll call, all present voted yes. Motion carried unanimously.

Motion made by Peterson, seconded by Hawkins, to approve the 2020 Uniform Review
Schedule as presented. Upon roll call, all present voted ves. Motion carried unanimously.

Meeting adjourned at 7:44 p.m.

[hmetr- @W%

Angela M. Curry
Planning Assistant



2.a.
CITY OF BELLEVUE
BOARD OF ADJUSTMENT REPORT

CASE NUMBER: BOA-2008-02 FOR HEARING OF:
REPORT #1: August 19, 2020

I GENERAL INFORMATION

A. APPLICANT:

Jacob Benak

306 Frontier Drive

Papillion, NE 68046
B. PROPERTY OWNER:

Jacob Benak

306 Frontier Drive

Papillion, NE 68046
C. LOCATION:

13701 Elbow Bend Road
D. LEGAL DESCRIPTION:

Tax Lot 12, located in the Southwest % of Section 8, T13N, R14E, of the 6™ P.M.,
Sarpy County, Nebraska

E. REQUESTED ACTION:

An appeal of staff’s requirement to sign a non-conversion agreement in order to
obtain an electrical permit for a garage located in the floodway.

F. EXISTING ZONING AND LAND USE:

AG (Agricultural), Vacant/Garage



IL.

G. PURPOSE OF REQUEST:

The applicant is appealing staff’s requirement to sign a non-conversion agreement
in order to obtain an electrical permit for a garage located in the floodway.

H. SIZE OF SITE:
The site is approximately 2.25 acres.

BACKGROUND INFORMATION

A. GENERAL NEIGHBORHOOD/AREA LAND USES AND ZONING:

1. North: Vacant/Agricultural, AG

2. East: Missouri River
3. South: Vacant/AG
4. West: Vacant, AG

B. GENERAL COMMENTS:

1. The applicant has a garage structure located on his property at 13701 Elbow
Bend Road. The property previously contained a single family residence, which
was demolished after the 2011 Missouri River flooding. After the 2011 flooding,
the property owner was advised he could no longer use the property for residential
purposes. The existing garage has remained through the 2011 and 2019 floods.

This property is located in the floodway.

2. Section 5.30.07, Zoning Ordinance, specifically prohibits new structures for
human habitation in the floodway overlay district.

3. On July 19, 2019, the applicant applied for an electrical temporary pole through
the Permits Department. This pole was inspected and passed inspection on July
25,2019. The purpose of the electrical temporary pole is for electrical to be
plugged into at the pole.

4. On October 25, 2019, Mike Christensen, Chief Building Official (CBO), and
Tammi Palm, Planning Manager went to the applicant’s property as part of routine
post-flood inspections. During the inspection the CBO explained the seal of the
electrical meter was cut for the purposes of gaining access to the inside of the
meter socket. This had been done in order to tie in the circuit to the garage. The
applicant had installed an electrical panel in the garage and wired this structure.
The applicant’s garage’s electrical was not permitted and has never been inspected.



III.

VII.

5. After the October 25, 2019 inspection, staff requested the requirement of a
signed non-conversion agreement prior to the issuance of another electrical
temporary pole permit. The purpose of the non-conversion agreement is to
prohibit the applicant/owner from converting the garage into a habitable residence,
which is prohibited by Section 5.30.07 of the Zoning Ordinance.

6. The non-conversion agreement is not presently a requirement of the zoning
regulations. The State Floodplain Administrator at the Department of Natural
Resources recommended the utilization of the non-conversion agreement in this
type of situation in which the floodway property contained a garage structure but
not a residence.

7. On July 27, 2020, the applicant applied for an electrical temporary pole permit
through the Permits Department and was denied based upon the applicant’s refusal
to sign the requested non-conversion agreement.

8. The applicant is appealing staff’s requirement to sign a non-conversion
agreement in order to obtain an electrical permit for a garage located in the
floodway.

ATTACHMENTS TO REPORT

1. Vicinity map

2. Zoning map

3. Exhibit “A”, and Exhibits 1 and 2 received from the applicant, dated August 5,
2020

4. Pictures from staff’s October 25, 2019 inspection

COPIES OF REPORT TO:

1. Jacob Benak
2. Public Upon Request
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Exhibit “A”

On Monday, July 27, 2020, Owner submitted an application for an electrical permit for a
temporary power pole to the Permits and Inspections Office (“Permits Office”). A true and correct
copy of the application, along with the associated fee, is attached hereto as Exhibit “1”. A
temporary power pole currently exists on the property and a permit had previously been issued
to the prior property owner. The Permits Office refused to accept and/or approve the application
insisting that it would only accept the application when it was accompanied by a signed Non-
Conversion Agreement. A true and correct copy of the Non-Conversion Agreement that the
Permits Office is insisting Owner sign is attached hereto as Exhibit “2”.

The Permits Office, through the City Attorney, contends the Non-Conversion Agreement
is needed because a garage located on the property is considered a new structure for purposes
of Section 5.30.07(2) of the Zoning Ordinance. Even if this Section is applicable to the garage,
which Owner disputes, the Non-Conversion Agreement goes much further than just prohibiting
human habitation. Instead, it includes restrictions found in Section 5.30.05 of the Zoning
Ordinance, which section is wholly inapplicable to Owner’s application for an electrical permit.
Further, the Non-Conversion Agreement, which provides that the City of Bellevue “has a right to
inspect inside the premises at any time” is not found in the Zoning Ordinance and would violate
Owner’s right to privacy and from unreasonable intrusion. Finally, even if Owner would sign the

Non-Conversion Agreement, there is nothing therein requiring that the Permits Office issue the
requested permit.

The decision of the Permits Office, in consultation with the City Attorney, to demand
Owner execute and deliver the Non-Conversion Agreement, which is contrary to the Zoning
Ordinance as outlined above, prior to accepting or approving Owner’s application for electrical
permit is arbitrary, capricious and without basis.

AUG 05 2020
PLANNING DEP T.
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CITY OF BELLEVUE
NON-CONVERSION AGREEMENT
FOR CERTAIN STRUCTURES IN THE FLOODPLAIN

Application has been made to improve and repair an Accessory Structure located at 13701 Elbow
Bend Road, Tax Lot 12, Section 8-13-14, in the City of Bellevue, Sarpy County, Nebraska, owned
by Jacob Benak, Property Owner, which does not conform to the elevation requirements of the
Bellevue City Code. The flood protection elevation at the site is 970.0 ft. feet NGVD).

In consideration for the granting of the permit for the above structure which does not conform to
the requirements of the Bellevue City Code, the Property Owner the undersigned owner of said
property hereby agrees to the following:

1.

That the enclosed foundation area, if permitted, shall be used solely for parking of vehicles,
limited storage, or access to the Accessory Structure and will never be used for human
habitation without first becoming fully compliant with the Floodplain Management
Regulations in effect at the time of conversion.

That all interior walls, ceilings, and floors below the flood protection elevation shall be
unfinished or constructed of flood-resistant materials. ‘“Flood-resistant materials” are
addressed in the FEMA Technical Bulletin 2 and FEMA guidelines should be used for
these items.

That mechanical, electrical, or plumbing devices that service the building shall not be

installed below the flood protection elevation. The flood protection elevation at this site is
970.0 ft. (NGVD).

That the openings in the walls of the enclosed area below the lowest floor shall not be
blocked, obstructed, or otherwise altered to reduce the size of the openings or restrict the
automatic entry and exit of floodwater.

The Accessory Structure is adequately anchored to prevent flotation, collapse, or lateral
movement resulting from hydrodynamic and hydrostatic loads including the effects of
buoyancy.

That the Accessory Structure may increase the risk to life and property, and may be subject
to increased premium rates for flood insurance from the National Flood Insurance Program.

That any variation in construction beyond what is permitted shall constitute a violation and
be abatable as such.

That this Non-Conversion Agreement becomes part of Permit#12-001934 & 2018-2004,
and grants the City of Bellevue the ability to inspect and enforce the provisions of this

RECE|\/Ageement at any time. That the owner understands that the City of Bellevue, Nebraska,

AUG 05 2020 EXHIBIT 1
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10.

11.

has a right to inspect inside the premises at any time to verify compliance with this
agreement.

That any variation in construction beyond what is permitted shall constitute a violation of
this agreement and Bellevue City Code.

That this Agreement may be recorded with the deed to the above property so that
subsequent owners are made aware of these restrictions.

Signing this agreement is the first step for consideration of a permit on this property but in
no way guarantees a permit will be issued. Permits may be obtained by going through the
proper application process and review. This agreement will be considered in conjunction
with any permit application(s) submitted for this property.

Date

Signature of Property Owner

Date

City of Bellevue Planning Manager

Remainder of Page Intentionally Left Blank

RECEIVER
AUIG 05 2020
pEANNING BERT
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2.b.
~ CITY OF BELLEVUE
BOARD OF ADJUSTMENT REPORT

CASE NUMBER: BOA-2008-01 FOR HEARING OF:

I.

REPORT #1: August 19, 2020

GENERAL INFORMATION

A. APPLICANT:

B

C

D

Main Street Properties, LLC
c/o Jason Bruno, Sherrets Bruno & Vogt, LLC
260 Regency Parkway Drive, Suite 200
Omaha, NE 68114
. PROPERTY OWNER:
Main Street Properties, LLC
2221 Main Street
Bellevue, NE 68005
. LOCATION:
2221 Main Street
. LEGAL DESCRIPTION:
Lots 1 through 3, Block 55, City of Bellevue
. REQUESTED ACTION:

An appeal of staff’s interpretation of the Bellevue Zoning Development
Agreement for Lots 1 through 3, Block 55, City of Bellevue.

F. EXISTING ZONING AND LAND USE:

BGM-OTO (Metropolitan General Business District, Olde Towne Overlay),
Commercial



IL.

G. PURPOSE OF REQUEST:
The applicant is appealing staff’s interpretation of the Bellevue Zoning
Development Agreement dated September 10, 2012, and wishes to maintain his
current BGM-OTO zoning.

H. SIZE OF SITE:

The site is approximately .52 acres.

BACKGROUND INFORMATION

A. GENERAL NEIGHBORHOOD/AREA LAND USES AND ZONING:

1. North: Single Family Residential, RD-60-OTO

2. East: Single Family Residential, RG-50-OTO
3. South: Single Family Residential, RG-50-OTO
4. West: Single Family Residential, BGM-OTO

B. GENERAL COMMENTS:

1. On September 10, 2012, Pat Shannon (on behalf of Main St. Properties, LLEY,
entered into a contractual zoning agreement for the property located at 2221 Main
Street, and legally described as Lots 1 through 3, Block 55, City of Bellevue. The
property was zoned as RG-50-OTO, and the zoning agreement allowed the
property to be zoned BGM-OTO as long as specific conditions were met, for the
purpose of allowing the continued use of the parcel for business offices, as well as
a U-Haul operation for the rental of moving vans, trucks, trailer, and related
equipment and the sale of boxes and packing materials.

2. The agreement allowed the BGM-OTO zoning under specific terms and
conditions:

Pursuant to the Agreement, Section 6, it states:

Violations and Remedies. In the event that the Owner should violate any of the
provisions of this Agreement, then, after providing the Owner with written notice of
such violation, and upon the Owner’s failure to cure such violation within ten (10)
days after receipt of such notice, or after three (3) violations have occurred
regardless if the violations are cured, the City shall have the following rights:

a. To schedule a hearing to rezone the Parcel to its prior RG-50-OTO zoning
and, at such hearing, rezone the Parcel back to RG-50-OTO zoning;



IIL.

b. To deny the approval of any additional permits or certificates with respect
to the Parcel,
c. To bring a legal action to prohibit and/or enjoin an unlawful use and/or

development from continuing upon the Parcel; and
d. To utilize any and all other remedies provided to the City by law.

Pursuant to the Agreement, Section 4, it states:
Restrictions on the Project. No parking or storage of U-Haul vans, trucks or trailers

shall be permitted on the portion of the Parcel north of the north face of the building
currently situated on the Parcel.

3. Mr. Shannon of Main St. Properties, LLC, was notified by Code Enforcement on
April 14, 2020 there were trucks/trailers parked on the north side of his building and
that this was a zoning violation based on the zoning agreement. Mr. Shannon failed
to cure the violation and the ten (10) day period to cure the violation lapsed. Mr.
Shannon was also notified on October 18, 2012 and September 11, 2014 for a
violation of this zoning agreement. With the violations of April 14, 2020, October
18,2012, September 11,2014, and another violation and notice dated May 21, 2020,
this exceeds the three notices as outlined in the zoning agreement. Subsequently,
the city is enforcing and taking the necessary steps to revoke the zoning agreement.

4. Paragraph 9 of the zoning agreement states: Covenant Not to Sue or Defend.
Owner hereby represents, warrants and covenants that they shall not sue the City,
nor shall they defend any proceeding brought by the City, based upon (a) unlawful
taking, (b) inverse condemnation, (c) standing, (d) invalidity or vagueness of this
Agreement, or () similar claims or defenses, should the City seek to enforce any of
its rights granted under this Agreement.

5. Mr. Jason Bruno, on behalf of Main Street Properties, is appealing staff’s
interpretation of the zoning development agreement and its enforcement of such.

ATTACHMENTS TO REPORT

1. Vicinity map

2. Zoning Map

3. Recorded copy of the Bellevue Zoning Development Agreement

4. Copies of the zoning violation paperwork from Code Enforcement on the
following dates: October 23, 2012, September 11, 2014, April 16, 2020, and June
19, 2020.

5. Code Enforcement pictures documenting violations

6. Legal documents provided by the applicant



VII. COPIES OF REPORT TO:

1. Main Street Properties, LLC, c¢/o Jason Bruno
2. Public Upon Request

Prepared by:

1
i

Y a
. o3 S Ay i Fon
Do NI g)3laes0
Planning Manager Date of Report
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Adams & Sullivan, P.C., L.L.O.
1246 Golden Gate Drive, Suite 1
Papillion, NE 68046

BELLEVUE ZONING DEVELOPMENT AGREEMENT

THIS ZONING DEVELOPMENT AGREEMENT (the “Agreement”), made this /O__%day
of September, 2012 (the “Effective Date”), by and between Main St. Properties, LLC (the
“Owner”) and the City of Bellevue, a Nebraska Municipal Corporation (the “City”). For the
purposes of this Agreement, Owner and City may be referred to individually as a “Party” and
collectively as the “Parties”.

RECITALS

A. WHEREAS, the Owner is the owner of the real property legally described as Lots
1-3, Block 55, City of Bellevue, Sarpy County, Nebraska (the “Parcel”), which Parcel is within
the corporate limits of the City and within the City’s zoning and platting jurisdiction; and

B. WHEREAS, the Owner has requested rezoning of the Parcel by the City from
RG-50-0TO to BGM-OTO to allow continued use of the Parcel for business offices and to allow
use of the Parcel as a U-Haul operation for the rental of moving vans, trucks, trailers and related
equipment and the sale of boxes and packing materials (the “Project™); and

£ WHEREAS, the City is willing to conditionally rezone the Parcel from RG-50-
OTO to BGM-OTO so long as the Parcel is not used for any other uses, as defined by the City of
Bellevue Zoning Ordinance, allowable under BGM zoning, except as provided herein; and

D. WHEREAS, City has determined that it is in the best interest of the health, safety
and welfare of the City and its residents to exercise its legislative prerogative in favor of Owner
as contemplated by paragraph B of the recitals conditioned upon Owner establishing for its own
benefit and for the mutual benefit of all future owners and occupants of the Parcel, certain

-1-



privileges, covenants, terms, conditions, restriction, and rights in, under, over and upon the
Parcel together with certain mutually beneficial covenants, privileges, restrictions and
obligations with respect to the use, operation and maintenance of the Parcel in addition to those
matters currently of record, and notwithstanding any other right, privilege, interest of entitlement
whatsoever inuring to Owner or their successors, grantees or transferees as an owner, user or
occupant of the Parcel, whether under the laws of the State of Nebraska, the City or otherwise,
the same hereby being waived by Owner to the maximum extent permitted by law; and

E. WHEREAS, it is intended that all owners, mortgagees, beneficiaries and trustees
under trust deeds, occupants and all other persons hereafter acquiring any right, title or interest in
the Parcel shall at all times enjoy the benefits of, and shall hold their interests subject to all
rights, easements, privileges, covenants, terms, conditions and restrictions set forth in this
Agreement, all of which shall run with the land and be binding upon the Parcel and anyone
having or acquiring any rights, title or interest in or to any part thereof. All rights, easements,
privileges, covenants, terms, conditions and restrictions created hereunder are declared to be in
furtherance of a plan to promote and protect the cooperative use, operation and maintenance of
the Parcel, the comprehensive development of the City and otherwise for the public health,
safety, welfare and best interests of the City and its residents.

NOW THEREFORE, the Parties agree as follows:

L. Authority. The City has the authority to enter into this Agreement pursuant to
Neb. Rev. Stat. §19-901 et. seq., as amended, and pursuant to Nebraska law.

2. Zoning. The City shall conditionally rezone the Parcel from RG-50-OTO to
BGM-0TO.

3. Initial Use and Development. The Parcel shall be used only for (a) business
offices and (b) the Project except as any different use is expressly authorized hereafter by action
of the Bellevue City Council

4, Restrictions on the Project. No parking or storage of U-Haul vans, trucks or
trailers shall be permitted on the portion of the Parcel north of the north face of the building
currently situated on the Parcel.

5. Zoning Restrictions. The Parcel shall retain conditional BGM-OTO zoning for
the term of this Agreement if and only if the following conditions are satisfied:

(a) The Parcel shall be used for the Project and for business offices and for no other
use or purpose.

(b) The City shall file this Agreement and any amendments thereto, including all
exhibits, in the Sarpy County office specified for recording zoning ordinances. The City shall
record this Agreement and any amendments thereto, including all exhibits, in the Office of the



Register of Deeds of Sarpy County, Nebraska, against the Parcel so as to notify all persons,

including future owners of the Parcel, as to the use and development restrictions placed upon the
Parcel; and

(c) The Developer shall otherwise comply with the requirements for BGM-OTO.

(d) At such time as none of the lots presently zoned for residential uses in Blocks 55,
56 and 106, City of Bellevue, are zoned for residential uses, the limitations and restrictions set
forth in this agreement shall be of no further force and effect, with the Parcel thereafter being
usable for any purpose permitted under BGM zoning.

6. Violations and Remedies. In the event that the Owner should violate any of the
provisions of this Agreement, then, after providing the Owner with written notice of such
violation, and upon the Owner’s failure to cure such violation within ten (10) days after receipt
of such notice, or, after three (3) violations have occurred regardless if the violations are cured,
the City shall have the following rights:

(a) To schedule a hearing to rezone the Parcel to its prior RG-50-OTO zoning and, at
such hearing, rezone the Parcel back to RG-50-0TO ZOMing;

(b)  To deny the approval of any additional permits or certificates with respect to the
Parcel;

(c) To bring a legal action to prohibit and/or enjoin an unlawful uvse and/or
development from continuing upon the Parcel; and

(d) To utilize any and all oth.er remedies provided to the City by law.

7. Acknowledgement of Remedies of City, Owner acknowledges that failure to
comply with the terms of this Agreement shall cause damage to the City which may not be fully
redressed by monetary damages and that the remedies provided to the City in this Agreement
constifute reasonable liquidated damages clauses under Nebraska law.

8. Jurisdiction and Venue. Should the City bring any legal action pursuant to this
Agreement, Owner, including their officers, directors and employees, shall consent to personal
jurisdiction in the State of Nebraska and shall consent to venue in Sarpy County, Nebraska.

9. Covenant Not to Sue or Defend. Owner hereby represents, warrants and
covenants that they shall not sue the City, nor shall they defend any proceeding brought by City,
based upon (a) unlawful taking, (b) inverse condemnation, (c¢) standing, (d) invalidity or
vagueness of this Agreement, or (€) similar claims or defenses, should the City seek to enforce
any of its rights granted under this Agreement.




L0. Binding Effect. This Agreement shall be binding upon and inure to the benefit
and burden of the Parties hereto, and their respective successors and assigns. No right granted
herein may be severed from the entirety of this Agreement except as expressly permitted by this
Agreement, or by the written consent of the then interested Parties.

11.  Nondiscrimination. With respect to development of the Project, neither the
Developer nor the Owner shall discriminate against any persons on account of race, national
origin, sex, age, political or religious affiliations, or disability in violation of federal or state laws
or local ordinances.

12.  Choice of Laws. The laws of the State of Nebraska shall govern as to the
interpretation, validity and effect of this Agreement.

13. Complete Agreement. This Agreement constitutes the entire agreement between
the Parties with respect to the subject matter hereof and supersedes all prior agreements and
understandings, oral and written, between the Parties with respect to the subject matter of this
Agreement.

14, Good Faith. Every representation, covenant, warranty or other obligation within
this Agreement shall carry with it an obligation of good faith in its performance or enforcement.

13 Warranty. Owner represents, covenants and warrants that the making and
execution of this Agreement, and all other documents and instruments required or related
hereunder, have been fully authorized by the necessary corporate and company action of Owner
and are valid, binding and enforceable obligations of the Owner in accordance with their
respective terms.

16,  Modification. This Agreement may not be amended, modified or altered unless
by written agreement signed by the City and Owner.

17.  Approval. This Agrecement is conditional, subject to the approval of the City
Couuncil ot City.

18.  Running with the Tand.  This Agreement, including any obligations,
representations, warranties and covenants shall run with the Parcel and shall be binding upon any
subsequent owners of the Parcel.

19.  Cost of Filing. Owners shall pay the cost of filing this document with the Sarpy
County Register of Deeds.

WHEREFORE, the Parties have signed this Agreement as of the Effective Date.

(Signature pages to follow.)



ATTEST:

il

Attorney for lCitﬁx\nf Bellevue

STATE OF NEBRASKA )
) ss.
COUNTY OF SARPY )

On this ZE )’% day of September, 2012, before me, the undersigned, a Notary Public duly
commissioned and qualified for said county, personally came Rita Sanders, Mayor of the City of
Bellevue, a Nebraska Municipal Corporation, to me personally known to be the identical person
whose name is affixed to the foregoing instrument who acknowledged the same to be her voluntary
act and deed on behalf of said corporation.

Witness my hand and notarial seal on the day and year last above written.

\L " Q&m

LISA M. RYBAR Notary Public
GENERAL NOTARIAL
SEAL
STATE OF NEBRASKA

Commissfon Expircs
Octchber 10, 2015
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MAIN $iT. PROPERTIES,.LLC

M

By: e,
Fd
“Manager

STATE OF NEBRASKA )
) 85,
COUNTY OF SARPY )

On this Zé z’f day of September 2012, before me, the undersigned, a Notary Public duly
commissioned and qualified for said county, personally came Pat Shannon, Manager of Main St.
Properties, LL.C, to me personally known to be the identical person whose name is affixed to the
foregoing instrument who acknowledged the same to be his voluntary act and deed as the Manager
of Main St. Properties, LLC and the voluntary act and deed of the LLC.

Witness my hand and notarial seal on the day and year last above written.
GENERAL NOTARY - State of Nebraska ﬂ%
KAY DAMMAST 1 @/m@ \/

My Comm, Exp, Dec. 23,2015 |\ ota.ry@

APPROVED AS TO FORM:

= A

Attorney for Owner
Loty (Foelens




MAIN ST. PROPERTIES, LLC

By:

.
Manager

STATE OF NEBRASKA )
‘ ) ss.
COUNTY OF SARPY )

On this é?: day of September 2012, before me, the undersigned, a Notary Public
duly commissioned and qualified for said county, personally came Pat Shannon, Manager of
Main St. Properties, LLC, to me personally known to be the identical person whose name is
affixed to the foregoing instrument who acknowledged the same to be his voluntary act and deed
as the Manager of Main St. Properties, LLC and the voluntary act and deed of the LLC.

Witness my hand and notarial seal on the day and,year last above written.

(& GENERAL NOTARY - State of @7 ;
i KAYDAMMAS]E“WW e ua,d i 4

My Comm. Exp, Dec, 23, 2015

APPROVED AS TO FORM:

Attorney for Owner
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BELLEVUE CODE ENFORCEMENT Z- Retagel
OFFICIAL NOTICE - ZONING VIOLATION

TIME__ ™ 2J Ap DATE | i |
NAME; (o e B0 ol 1 Npumt s ADDRESS:
LOCATION OF VIOLATION: __ 2.7 |

OWNER: M et Wirog o b din 3, ADDRESS: DR 21553 husen,

]

YOU ARE HEREBY NOTIFIED THAT YOU ARE IN VIOLATION OF THE
BELLEVUE ZONING ORDH\TANCE_Q_S INDICATED BELOW:

[[] Motor vehicles, boats, recreational vehicles {r.v.’s) and trailers must be ﬁégked on asphalt, concrete or other approved hard surface (e.g.
brick pavers). Zoning Ordinance 770, Sec. 72053, as amended. )

E Other: A“__‘p‘" — .N.” o/ a, W/ :‘ - ;" 'y '_.i..',- e Yl oy, &

] Other:

YOU ARE HEREBY ORDERED TO REMEDY THE VIOLATION (BY ABATEMENT AND/OR REMOVAL) ON OR BEFORE

LN : 7%
Novwmie, 73

5 4
F i)
s L.

—

TO REMEDY THE VIOLATION(S), YOU SHALL imzvc tro (L hime oo bl Lo w0 o F3 27345

g “ 2b R T .~ W O [ W &7 hemly  Lade YRy» vl A Ea 7, g A Rl ¥

PLEASE READ THE REVERSE SIDE OF THIS OFFICIAL NOTICE. THIS NOTICE APPLIES TO THESE
AND ANY FUTURE VIOLATIONS FUTURE VIOLATIONS THAT ARE REPEAT VIOLATIONS
WILL NOT BE GIVEN A NOTICE AND WILL BE SUBJECT TO IMMEDIATE ABATEMENT OR REMOVAL BY THE CITY

APPEAL TO THE BOARD OF ADJUSTMENT: You have thirty (30) calendar days after the day you receive this Official Notice to
appeal this Order to the Board of Adjustment. If you fail to timely appeal this Order or fail to appear at a hearing scheduled pursuani to a
timely request, then it shall be conclusively presumed that you are in violation of the Bellevue Zoning Ordinance sections refzrenced
above. If you have any questions concerning how to request a hearing, please read the reverse side of this Official Notice or else contact
BELLEVUE PLANNING DEPARTMENT at 293-3026, or Code Enforcement at 293-3050 regarding this notice

Received by: : N A ’ ' Issued by:

SECTIONS 7201 to 7210 of the Bellevue Zoning Ordinance No. 770 are laws that, among other things, prohibit vehicles from being
| parked on private property unless such vehicle is parked on an approved hard surface.

s "APPROVED HARD SURFACE" means that the vehicle is parked on asphalt, concrete, or another approved hard surface {e g,
brick pavers). m

1
BEFORE CALLING FOR INFORMATION, READ THE FOLLOWING: I
\
|
|

DLW/315523.1






#1155y

BELLEVUE CODE ENFORCEMENT Z- “345
OFFICIAL NOTICE - ZONING VIOLATION

TIME @R8la DATE __
NAME: S : ; ADDRESS: ’
LOCATION OF VIOLATION: 7

OWNER: - ADDRESS:

YOU ARE HEREBY NOTIFIED THAT YOU ARE IN VIOLATION OF THE
BELLEVUE ZONING ORDINANCE AS INDICATED BELOW:

[[] Motor vehicles, boats, recreational vehicles (r.v.’s) and trailers must be parked on asphalt, concrete or other approved hard surface (e.g.
brick pavers). Zoning Ordinance 770, Sec. 7205, as amended.

i Other: 2 "__- Ve .I. ARIRLeNE AT Lo ina e e rry

1 Other:

YOU ARE HEREBY ORDERED TO REMEDY THE VIOLATION (BY ABATEMENT AND/OR REMOVAL) ON OR BEFORE

i
i Wy oA

TO REMEDY THE VIOLATION(S), YOUSHALL _L17 « [t (Mgt 4ois Jroa o Ks Jand v

TR Ly Wy LA B e o LA A T e T § AL Yy 1 L L0l

PLEASE READ THE REVERSE SIDE OF THIS OFFICIAL NOTICE. THIS NOTICE APPLIES TO THESE
AND ANY FUTURE VIOLATIONS. FUTURE VIOLATIONS THAT ARE REPEAT VIOLATIONS
WILL NOT BE GIVEN A NOTICE AND WILL BE SUBJECT TO [MMEDIATE ABATEMENT OR REMOVAL BY THE CITY

APPEAL TO THE BOARD OF ADJUSTMENT: You have thirty (30) calendar days after the day you receive this Official Notice to
appeal this Order to the Board of Adjustment. If you fail to timely appeal this Order or fail to appear at a hearing scheduled pursuant to a
timely request, then it shall be conclusively presumed that you are in violation of the Bellevue Zoning Ordinance sections referenced

above. If you have any questions concerning how to request a hearing, please read the reverse side of this Official Notice or else contact
BELLEVLUE PLANNING DEPARTMENT at 293-3026, or Code Enforcement at 293-3050 regarding this notice

Received by: issued by:

BEFORE CALLING FOR INFORMATION, READ THE FOLLOWING:

SECTIONS 7201 to 7210 of the Bellevue Zoning Ordinance No. 770 are laws that, among other things, prohibit vehicles from bei

parked on private property uniess such vehicle is parked on an approved hard surface.

° "APPROVED HARD SURFACE" means that the vehicle is parked on asphalt, concrete, or another approved hard surface (
brick pavers).
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BELLEVUE CODE ENFORCEMENT Z-
OFFICIAL NOTICE - ZONING VIOLATION
TIME A DATE /.
NAME: _, 2 4 X L ADDRESS:

LOCATION OF VIOLATION:

OWNER: ADDRESS:

YOU ARE HEREBY NOTIFIED THAT YOU ARE IN VIOLATION OF THE
BELLEVUE ZONING ORDINANCE AS INDICATED BELOW:

[] Zoning Ordinance Sec: Ju Fin7rRk ] &L ' &

[] Zoning Ordinance Sec:

[] Zoning Ordinance Sec:

YOU ARE HEREBY ORDERED TO REMEDY THE VIOLATION (BY ABATEMENT AND/OR REMOVAL) ON OR

BEFORE: /¥/ e s

7

TO REMEDY THE VIOLATION(S), YOU SHALL __~ frlwr  sT A

I F P -

THIS NOTICE APPLIES TO THESE AND ANY FUTURE VIOLATIONS. FUTURE VIOLATIONS THAT ARE REPEAT VIOLATIONS ‘
WILL NOT BE GIVEN A NOTICE AND WILL BE SUBJECT TO IMMEDIATE ABATEMENT OR REMOVAL BY THE CITY |

APPEAL TCO THE BOARD OF ADJUSTMENT: You have thirty (30) calendar days after the day you receive this Official Notice to
appeal this Order to the Board of Adjustment. [fyou fail to timely appeal this Order or fail to appear at a hearing scheduled pursuant to a
timely request, then it shall be conclusively presumed that you are in violation of the Bellevue Zoning Ordinance sections referenced
above. [f you have any questions concerning how to request a hearing, please contact BELLEVUE PLANNING DEPARTMENT at
402-293-3026.

Received by: ‘ ‘ 3 Issued by:

FOR FURTHER INFORMATION OR QUESTIONS ABOUT THIS OFFICIAL NOTICE, PLEASE CONTACT:
BELLEVUE CODE ENFORCEMENT AT 402-293-3050

FOR FURTHER INFORMATION OR QUESTIONS ABOUT THE APPEAL PROCESS, PLEASE CONTACT: {
BELLEVUE PLANNING DEPARTMENT AT 402-293-3026 ‘\'7
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BELLEVUE CODE ENFORCEMENT - Y3l
OFFICIAL NOTICE - ZONING VIOLATION
TIME _~° 75 Dy DATE 8 e 477 o
NAME: ;. 2 §>~ ADDRESS: e
LOCATION OF VIOLATION: ___ -« ¢ [ y/e '
OWNER: : ADDRESS:

YOU ARE HEREBY NOTIFIED THAT YOU ARE IN VIOLATION OF THE
BELLEVUE ZONING ORDINANCE AS INDICATED BELOW:

i
i o

Zoning Ordinance Sec: Tty ottt 0V 8, [Tarsgme TF

D Zoning Ordinance Sec: L)t L it | & e g

] Zoning Ordinance Sec:

YOU ARE HEREBY ORDERED TO REMEDY THE VIOLATION (BY ABATEMENT AND/OR REMOVAL) ON OR

L

BEFORE: —suts 1“1 2020
I N WA e f | oo O
TO REMEDY THE '\/IOLAT!ON(S), YOUSHALL TS G VAR ey lES

&

¢ ',g ;o e gl 4 o i -' e d Y -~ R (S N e v AL g
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THIS NOTICE APPLIES TO THESE AND ANY FUTURE VIOLATIONS. FUTURE VIOLATIONS THAT ARE REPEAT VIOLATIONS '
WILL NOT BE GIVEN A NOTICE AND WILL BE SUBJECT TO IMMEDIATE ABATEMENT OR REMOVAL BY THE CITY

APPEAL TO THE BOARD OF ADJUSTMENT: You have thirty {30) calendar days afier the day you receive this Official Notice to
appeal this Order to the Board of Adjustment. If you fail to timely appeal this Order or fail to appear at a hearing scheduled pursuant to a
timely request, then it shall be conclusively presumed that vou are in violation of the Bellevue Zoning Ordinance sections referenced

above. If you have any questions concerning how to request a hearing, please contact BE L LF\ l % PL \\\3\6 DEP&RT\IE\T at
402-293-3026, ‘

Received by: ‘ o - i R TS {ssued by: !

FOR FURTHER INFORMATION OR QUESTIONS ABOUT THIS OFFICIAL NOTICE, PLEASE CONTACT:
BELLEVUE CODE ENFORCEMENT AT 402-293-3050

FOR FURTHER INFORMATION OR QUESTIONS ABOUT THE APPEAL PROCESS, PLEASE CONTACT:
BELLEVUE PLANNING DEPARTMENT AT 402-293-3026
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Motion was made by Blood, seconded by Knutson, Council recommend to the Nebraska Liquor Control
Commission that the application of Lisa Meierhoff for manager of the Class D liquor license for Aldi, Inc. No. 40,
2112 Cornhusker Road, be approved. Roll call vote on the motion was as follows: Houghtaling, Saniuk,
Sanborn, Knutson, Preister and Blood voted yes; voting no: none. Motion carried.

CVS Pharmacy No. 3085, application for a Class C liguor license '
The application of CVS Pharmacy No. 3085, 1701 Galvin Road, for a Class C liquor license to sell beer, wine

and distilled spirits, both On and Off Sale, and the application of Dale W. ZurKammer as Corporate Manager,
were presented for Council consideration. Mr. Buck Heim, 1650 Farnam Street, Omaha, was present on behalf
of the applicant, CVS Pharmacy. This application is for a replacement of the current Class D liquor license.
The Class C license will be restricted to allow for consumption by customers for promotional events at the store.

Mayor Sanders asked for public comment. No one in the audience came forth to speak in support of or in
opposition to the application. Mayor Sanders declared the public hearing closed.

Motion was made by Blood, seconded by Houghtaling, Council recommend to the Nebraska Liquor Control
Commission that the application of CVS Pharmacy No. 3085, 1701 Galvin Road, for a Class C liquor license to
sell beer, wine and distilled spirits, both On and Off Sale, and the application of Dale W. ZurKammer as
Corporate Manager, be approved. Roll call vote on the motion was as follows: Houghtaling, Saniuk, Sanborn,
Knutson, Preister and Blood voted yes; voting no: none. Motion carried.

Paul R, Klabunde, dba “Century Lounge,” application for a Special Designated Liguor License

The application of Paul R. Klabunde, dba “Century Lounge,” 2109 Franklin Street, for a Special Designated
Liquor License to sell beer, wine and distilled spirits, at a beer garden on September 29, 2012, from 6:00 a.m.
until 2:00 a.m., was presented for Council consideration. Ms. Rheanna Webber was present to answer any
questions.

Mayor Sanders asked for public comment. No one in the audience came forth to speak in support of or in
opposition to the application. Mayor Sanders declared the public hearing closed.

Motion was made by Houghtaling, seconded by Blood, to recommend to the Nebraska Liquor Control
Commission that the application of Paul R. Klabunde, dba “Century Lounge," 2109 Franklin Street, for a Special
Designated Liquor License on September 29, 2012, from 6:00 a.m. until 2:00 p.m., be approved. Roll call vote
on the motion was as follows: Houghtaling, Saniuk, Sanborn, Knutson, Preister and Blood voted yes; voting no:
none. Motion carried.

ORDINANCES:

Ordinance No. 3681 — Amending Section 2-29 of the Bellevue City Code Pertaining to Deadlines for
Submission of Agenda Materials (Third Reading)

Ordinance No. 3681, an ordinance to amend Section 2-29 of the Bellevue Municipal Code pertaining to the
preparation of the agenda for Regular and Pre-Council meetings; to repeal Section 2-29 as heretofore existing;
and to provide for an effective date, was read by title only for the third and final reading.

Motion was made by Blood, seconded by Houghtaling, that Ordinance No. 3681 be adopted. Mayor Sanders
asked “Shall Ordinance No. 3681 be passed and adopted?” and upon roll call the following voted yes:
Houghtaling, Saniuk, Sanborn, Knutson, Preister and Blood; voting no: none. Mayor Sanders proclaimed
Ordinance No. 3681 passed and adopted.

Ordinance No. 3682 — Rezoning Lots 1-3, Block 55, Bellevue (2221 Main Street), from RG-50-OTO to
BGM-OTO (Third Reading)

Ordinance No. 3682, an ordinance to amend the official zoning map of the City of Bellevue, Nebraska, as
provided for by Article 3 of Ordinance No. 3619, by changing the zone classification of land located at 2221
Main Street, more particularly described in Section 1 of the ordinance, from RG-50-OTO to BGM-OTO, and to
provide for an effective date, was read by title only for the third and final reading.

City Attorney Pat Sullivan explained that if the Council wishes to approve the rezoning with the restrictions as
outlined in the Zoning Development Agreement, a motion would be made for adoption of the ordinance, and
then another motion would be made to amend the ordinance with the new ordinance provided by Mr. Sullivan
and the attached Bellevue Zoning Development Agreement.

Motion was made by Knutson, seconded by Preister, to adopt Ordinance No. 3682.

Motion was made by Knutson, seconded by Blood, to amend Ordinance No. 3682, with the revised ordinance.

Mrs. Saniuk stated she is going to defer to the recommendation of the Planning Commission, which was denial.
As a general rule, she is not in favor of contract zoning. When exceptions to the zoning ordinance are made,
perhaps the zoning ordinance needs to be changed rather than rezoning properties. She questioned who
keeps track of the contract and conditions granted. Mr. Sullivan answered that the Agreement is filed in the
Register of Deeds office and the Planning Department maintains the enforcement.

Roll call on the motion to amend the ordinance was as follows: Houghtaling, Sanborn, Knutson, Preister and
Blood voted yes; voting no: Saniuk. Motion carried.
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Mayor Sanders asked “Shall Ordinance No. 3682 be passed and adopted, as amended?" and upon roll call the
. following voted yes: Houghtaling, Sanborn, Knutson, Preister and Blood; voting no: Saniuk. Mayor Sanders
proclaimed Ordinance No. 3682 passed and adopted.

Ordinance No. 3683 — Amending Ordinance No. 3619, Zoning Ordinance, by Adding Section 5.35,
Relating to the Highway 34 Corridor Overlay District (Third Reading)

Ordinance No. 3683, an ordinance to amend Ordinance No. 3619, Bellevue Zoning Ordinance, by adding
Section 5.35, relating to the Highway 34 Corridor Overlay District; and to provide for an effective date, was read
by title only for the third and final reading.

Motion was made by Saniuk, seconded by Sanborn, to adopt Ordinance No. 3683.

Motion was made by Preister, seconded by Saniuk, to amend Ordinance No. 3683, to the red-lined ordinance
that adds four words to the Lighting Section of the ordinance. Roll call vote on the motion was as follows:
Houghtaling, Saniuk, Sanborn, Knutson, Preister and Blood voted yes; voting no: none. Motion carried.

Mayor Sanders asked “Shall Ordinance No. 3683 be passed and adopted, as amended?” and upon roll call the
following voted yes: Houghtaling, Saniuk, Sanborn, Knutson, Preister and Blood; voting no: none. Mayor
Sanders proclaimed Ordinance No. 3683 passed and adopted.

Ordinance No. 3684 — Annual Appropriations Ordinance (Third Reading)

Ordinance No. 3684, an ordinance to adopt the budget statement to be termed the Annual Appropriations Bill;
to appropriate sums for necessary expenses and liabilities; and to provide for an effective date, was read by title
only for the third and final reading.

Unused restricted funds:

Mayor Sanders opened the meeting to a public hearing to give opportunity for individuals to speak in favor of or
in opposition to the implementation of the allowable 1% increase in unused restricted funds authority. No one
came forward to speak in support of or in opposition to the ordinance. Mayor Sanders closed the public
hearing.

Motion was made Knutson, seconded by Saniuk, to approve the implementation of the allowable 1% increase
in unused restricted funds authority. Roll call vote on the motion was as follows: Houghtaling, Saniuk,
Sanborn, Knutson, Preister and Blood voted yes; voting no: none. Motion carried.

Public Hearing on Ordinance No. 3684
Mayor Sanders opened the meeting to a public hearing to give opportunity for individuals to speak in favor of or
in opposition to Ordinance No. 3684.

Mr. Chuck Fredrick, 1511 Madison Street, stated that there was no transparency in last year's budget. He
looked at the budget and did not see any money for an Assistant City Administrator. He questioned if there are
any hidden items in the proposed budget for the next fiscal year. Finance Director Rich Severson stated that
there are no hidden items in the budget, in fact, there are funds budgeted for the Assistant City Administrator.

Mr. Fredrick stated that every city he knows prepares a balance sheet at least once a month, but no one here
seems to care that one is not produced. Mr. Fredrick stated that the money to purchase the old Wilson
Concrete site (Coreslab) came from the Community Betterment Fund and when it is sold, it is supposed to go
back into that fund. He stated that we have the highest mill levy in the County. He questioned if the Council is
banking on the increase in sales tax that the voters will vote on in November, to make up for no increase in mill
levy now. He asked what will happen if the vote on the additional sales tax does not pass.

Mrs. Blood stated that LB 840 and LB 357 have implemented statutes that guide the use of the extra half-cent
city sales tax. It cannot be used just to balance our budget. LB 840 is specifically for economic development
and will not raise the sales tax. LB 357 provides for the extra half-cent sales tax, a portion of which must be
used for an Interlocal Agreement. Other cities in the metro-area have economic development tools that we do
not have. This will give us an economic development tool.

Mr. Fredrick stated we desperately need to cut costs. Someone needs to look into the amount of money we
pay to MUD for billing our trash and sewer charges. The rescue billings need to be returned to the
professionals. The Council should not have forgiven a half million dollar debt owed to the city by the Eastern
Sarpy County Fire District.

City Administrator Dan Berlowitz clarified that $375,000 of the revenue produced by an extra half-cent sales tax,
if approved by the voters, will be used for the City's share of an Interlocal Agreement with the County to extend
sanitary sewer to the Highway 34 corridor district.

Mayor Sanders asked for additional comments from the public. No one came forward to speak in support of or
in opposition to the ordinance. Mayor Sanders closed the public hearing.

Mr. Sanborn stated that he will vote against the adoption of Ordinance No. 3684 because it includes half a
million dollars of double taxation money to the County.

Motion was made by Knutson, seconded by Saniuk, for adoption of Ordinance No. 3684.
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Ordinance No. 3680 - Amending Section 4-12 of the Bellevue City Code to Permit the Sale of Alcoholic
Liguor an Sundays from 6:00 a.m. to 1:00 a.m. (Third Reading)

Ordinance No. 3680, an ordinance to amend Section 4-12 of the Bellevue Municipal Code pertaining to hours of
sale of alcoholic beverages in the City of Bellevue; to repeal such Section as heretofore existing; and to provide
for the effective date of this ordinance, was read by title only for the third and final reading.

Motion was made by Houghtaling, seconded by Saniuk, that Ordinance No. 3680 be adopted.

Mrs. Saniuk commented that because we are already allowing the sale of beer and wine on Sundays from 6:00
a.m. until 1:00 a.m., she sees the dilemma of store owners due to some alcohol being allowed for sale at those
times, but other alcohol not being allowed for sale during the same time period; therefore this ordinance makes
sense and she will support it.

Mayor Sanders asked “Shall Ordinance No. 3680 be passed and adopted?" and upon roll call the following
voted yes: Houghtaling, Saniuk, Sanborn, Preister and Blood; voting no: none; absent: Knutson. Mayor
Sanders proclaimed Ordinance No. 3680 passed and adopted.

Ordinance No. 3681 — Amending Section 2-29 of the Bellevue City Code Pertaining to Deadlines for
Submission of Agenda Materials _ (Second Reading)

Ordinance No. 3681, an ordinance to amend Section 2-29 of the Bellevue Municipal Code pertaining to the
preparation of the agenda for Regular and Pre-Council meetings; to repeal Section 2-29 as heretofore existing;
and to provide for an effective date, was read by title only for the second time and presented for public hearing.

Mayor Sanders asked for public comment. No one in the audience came forth to speak in support of or in
opposition to the ordinance. Mayor Sanders declared the public hearing closed. The third reading of the
ordinance will be heard at the next Council meeting on September 10".

Ordinance No. 3682 — Rezoning Lots 1-3, Block 55, Bellevue (2221 Main Street), from RG-50-OTO to

BGM-OTO (Second Reading)

Ordinance No. 3682, an ordinance to amend the official zoning map of the City of Bellevue, Nebraska, as
provided for by Article 3 of Ordinance No. 3619,by changing the zone classification of land located at 2221 Main
Street, more particularly described in Section 1 of the ordinance, from RG-50-OTO to BGM-OTO, and to
provide for an effective date, was read by title only for the second time and presented for public hearing.

Mayor Sanders opened the meeting to a public hearing to give opportunity for individuals to speak in favor of or
in opposition to the rezoning request.

Mr. Larry Forman, 7171 Mercy Road, Omaha, appeared before the Council representing the applicant, Main
Street Properties LLC. The building on these lots was built in 1942 and was originally used as a medical clinic
during World War Il. It then became a school and, more recently, was the administrative offices for the
Bellevue Public School District. It was purchased by Main Street Properties in 2005. It has never been used as
a residence. It is located at the southeast corner of the intersection of Main Street and Mission Avenue, the
main thoroughfare through the Olde Towne area. There is heavy truck traffic on Mission Avenue nearly twenty-
four hours a day. Most of these trucks turn south on Hancock to circumvent most of the community and to go
around the back of Offutt Air Force Base. The requested zoning is not out-of-line with existing zoning because
the property directly across Main Street to the west is already zoned BGM and the property on the northwest
corner of the intersection is zoned BGH. Recently the Council designated a significant portion of this area as
blighted and substandard. The purpose of such a re-designation is to make a property more susceptible to
development for commercial and business-type purposes, to increase property values and to increase tax flow
for the community. This property is within two blocks of the eastern boundary of the blighted and substandard
area. The proposed use is to resume use of this property as a U-Haul facility. It was used as such for
approximately two years until fairly recently when it was closed. A U-Haul facility would not be an offensive use
of the property because it would be operated with limited hours of 9:00 to 5:00 Monday through Friday and
10:00 to 2:00 on Saturdays. There would be no evening hours or Sunday hours. During the time it was
previously operated as a U-Haul facility, the average number of stops per day was five. This is well under what
is normal for a commercial use. There is no appreciable noise generated by the proposed use because the
trucks and vans are gasoline operated; there are no diesel vehicles in the U-Haul fleet that would be utilized at
this location. The eastern-most lot is currently a parking lot and was previously a playground, which provides a
46 foot wide buffer where no building exists. Copies of petitions signed by many of the neighbors in support of
the business as a U-Haul facility have been submitted to the City. At two extensive Planning Commission
public hearings, no one has appeared to voice opposition.

Mr. Forman stated that a U-Haul facility would be a good business for the City. It is close to Offutt Air Force
Base which can make extensive use of the business. It is a clean, safe environment for the rental of vehicles.
During the time this property was previously operated as a U-Haul business, it generated about $1,000 per
month in sales tax. The Planning Commission had three major concerns: 1) what if it starts out as a U-Haul but
the current owner sells to someone who wants to use it for a more liberal or offensive use of the property. To
avoid this, he has submitted a covenant which would be filed with the Register of Deeds, enforceable by the
City and any of the property owners in three of the surrounding blocks. The covenant provides that so long as
there is any residential zoning in these three blocks, nothing else could be done with this property without the
consent of the City Council. The Planning Commission wanted some sort of large-scale rezoning. He
suggested that these three lots could be a catalyst to other rezoning requests in the area. Approval of this
request would send a message to the owners of other properties in the area that a non-residential use that is
not offensive will be considered. A third item the Planning Commission was concerned that the first thing
people would see when entering the city from the east, would be U-Haul trailers. He proposed that the property
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north of the building line, all of which is paved, would be designated as a “no U-Haul zone” where no U-Haul
vehicles would be allowed to park. The 8-foot tall hedge on the east side of the subject property acts as a
visual buffer between the property and the residence to the east.

Mr. Forman suggested that the current zoning is really not suitable. This property has never been used as
residential. No harm would come to the neighbors to allow this rezoning and allow the U-Haul business. The
impact to the community is that the proposed use serves a legitimate need in the community. U-Haul is a
respectable, national name which will generate sales tax. This could become a real catalyst in the blighted and
substantial area

Ms. Bonnie Younk stated that she lives directly across the street from this business. She has lived here over
twenty years and has never had any noise from this property. The owner keeps the property looking nice. She
asked for the Council's consideration of his rezoning request.

Mr. Sean Schooley, U. S. Bail and Recovery Service, 2221 Main Street, stated that he has been a tenant in this
property since last year. The building is very secure and they have never seen any type of crime. The
businesses located in the building are diversified and it is a good business center. He would not want to move
out of Bellevue. They do a lot of work with law enforcement, including the Sarpy County Attorney's office and
the U.S. Marshal's office. His business is not advertised and does not produce a lot of traffic. When the U-Haul
trucks were there they were very unobtrusive. There was no additional noise. He has spoken with neighbors in
the area and they support the rezoning. He urged the Council to support the rezoning request.

Mayor Sanders asked for additional public comment. No one in the audience came forth to speak in support of
or in opposition to the rezoning ordinance. Mayor Sanders declared the public hearing closed.

Mayor Sanders stated the third reading of the ordinance will be heard at the next Council meeting on
September 10"

Ordinance No. 3683 — Amending Ordinance No. 3619, Zoning Ordinance, by Adding Section 5.35,
Relating to the Highway 34 Corridor Overlay District (Second Reading)

Ordinance No. 3683, an ordinance to amend Ordinance No. 3619, Bellevue Zoning Ordinance, by adding
Section 5.35, relating to the Highway 34 Corridor Overlay District; and to provide for an effective date, was read
by title only for the second time and presented for public hearing.

Mayor Sanders asked for public comment. No one in the audience came forth to speak in support of or in
opposition to the ordinance. Mayor Sanders declared the public hearing closed.

Mayor Sanders stated the third reading of the ordinance will be heard at the next Council meeting on
September 10",

Ordinance No. 3684 — Annual Appropriations Ordinance (Second Reading)

Ordinance No. 3684, an ordinance to adopt the budget statement to be termed the Annual Appropriations Bill;
to appropriate sums for necessary expenses and liabilities; and to provide for an effective date, was read by title
only for the second time and presented for public hearing.

Mayor Sanders asked for public comment. No one in the audience came forth to speak in support of or in
opposition to the ordinance. Mayor Sanders declared the public hearing closed.

Mayor Sanders stated the third reading of the ordinance and a second public hearing will be at the next Council
meeting on September 10",

Ordinance No. 3685 — Amending the Budget for Fiscal Year 2011-2012 (Second Reading)

Ordinance No. 3685, an ordinance to amend the budget statement to be termed the Annual Appropriation Bill,
which was adopted on September 12, 2011, by Ordinance No. 3633; to appropriate sums for necessary
expenses and liabilities; and to provide for an effective date, was read by title only for the second time and
presented for public hearing.

Mayor Sanders opened the meeting to a public hearing to give opportunity for individuals to speak in favor of or
in opposition to the ordinance.

Mr. Chuck Fredrick, 1511 Madison Street, expressed concern that one “chart” shows expenditures for last year
at $45.5 million in revenue/expenditures and then it says we're going to be the same at $45.4 million and now
this is being changed to $60 million for last year and to $70 million for next year. He feels we are “playing with
the numbers and you're really going to be going up $25 million in expenditures next year. He previously asked
for the inspection papers on the new buildings that are being purchased. At that time they were still private. He
will ask for these again before the next meeting. He is concerned that we are going to spend $9 million to
renovate the building. The cost is no longer $3.9 million, but really $12.9 million for these buildings.

Finance Director Rich Severson stated that the $45 million Mr. Fredrick referenced is the projected
expenditures for the General Fund. The $60 million represents the total expenditures of the city in all funds.
The amendments are necessary because of the purchase of the Wall Street properties and some police
retirement pay-outs which were not anticipated. The original $55 million budget for last year to this year's $70
million proposed budget includes a $9 million renovation, pay-off of a $2.5 million anticipation note and $1.5
million in other police retirement pay-outs. Mr. Severson stated that if anyone would like additional details on
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Ordinance No. 3680 -- Amending Section 4-12 of the Bellevue City Code to Permit the Sale of Alcoholic
Liquor an Sundays from 6:00 a.m. to 1:00 a.m. (Second Reading)

Ordinance No.3680, an ordinance to amend Section 4-12 of the Bellevue Municipal Code pertaining to hours of
sale of alcoholic beverages in the City of Bellevue; to repeal such Section as heretofore existing; and to provide
for the effective date of this ordinance, was read by titie only for the second time and presented for public
hearing.

Mayor Sanders opened the meeting to a public hearing to give opportunity for individuals to speak in favor of or
in opposition to the ordinance. No one came forward to speak in support of or in opposition to the ordinance.
Mayor Sanders closed the public hearing.

Mrs. Saniuk asked the City Attorney for background information on this ordinance since no background
information had been presented. Mr. Sullivan stated that the legislature amended the statute to allow the sale
of liquor before noon on Sunday, subject to approval of each city. This law was effective July 19™; prior to that
time only beer and wine could be sold before noon on Sunday.

Mrs. Saniuk questioned if other cities have also adopted this, since we try to be consistent in the metro area.
Mr. Sullivan stated that he did not know if any other cities had amended their ordinances. Mr. Berlowitz stated
that LB 861 was enacted by the Nebraska Legislature this year to allow this. He knows of about a dozen cities
that have also enacted this. Mrs. Blood stated that background information should have been supplied.

Mr. Sullivan stated that Mr. Houghtaling had requested the ordinance be placed on the agenda and his office
had rushed to prepare the ordinance for presentation. Mr. Houghtaling explained that he had spoken to Mr.
Berlowitz after he received several phone calls from business owners requesting that our ordinance be
changed.

Mayor Sanders announced that the third and final reading of the ordinance will be on August 27"

Ordinance No. 3681 — Amending Section 2-29 of the City Code pertaining to the Preparation of the
Agenda for Reqular and Pre-Council meetings (First Reading)

Ordinance No. 3681, an ordinance to amend Section 2-29 of the Bellevue Municipal Code pertaining to the
preparation of the agenda for Regular and Pre-Council meetings; to repeal Section 2-29 as heretofore existing;
and to provide for an effective date, was read by title only for the first time and scheduled for public hearing at
the Council meeting on August 27, 2012.

Ordinance No. 3682 — Rezoning land at 2221 Main Street from RG-50-OTO to BGM-OTO

Ordinance No. 3682, an ordinance to amend the official zoning map of the City of Bellevue, Nebraska, as
provided for by Article 3 of Ordinance No. 3619 by changing the zone classification of land located at 2221 Main
Street, more particularly described in Section 1 of the ordinance and to provide for an effective date, was read
by title only for the first time and scheduled for public hearing at the Council meeting on August 27, 2012.

Ordinance No. 3683 — Amending the Zoning Ordinance by adding Section 5.35 relating to the Highway
34 Corridor Overlay District

Ordinance No. 3683, an ordinance to amend Ordinance No. 3619, Bellevue Zoning Ordinance, by adding
Section 5.35, relating to the Highway 34 Corridor Overlay District; and to provide for an effective date, was read
by title only for the first time and scheduled for public hearing at the Council meeting on August 27, 2012.

Ordinance No. 3684 — Annual Appropriations Ordinance

Ordinance No. 3684, an ordinance to adopt the budget statement to be termed the Annual Appropriations Bill;
to appropriate sums for necessary expenses and liabilities; and to provide for an effective date, was read by title
only for the first time and scheduled for public hearing at the Council meeting on August 27, 2012.

Ordinance No. 3685 — Amending the 2011-2012 Fiscal Year Budget

Ordinance No. 3685, an ordinance to amend the budget statement to be termed the Annual Appropriation Bill,
which was adopted on September 12, 2011, by Ordinance No. 3633; to appropriate sums for necessary
expenses and liabilities; and to provide for an effective date, was read by title only for the first time and
scheduled for public hearing at the Council meeting on August 27, 2012.

PUBLIC HEARINGS ON MATTERS OTHER THAN ORDINANCES:

Public Hearing regarding the proposed Substantial Amendment to the 2012-2013 Action Plan which
includes consideration of reallocated funds in the amount of $100,000 from the FY 2012-2013 CDBG

funding cycle.

Mayor Sanders opened the meeting to a public hearing to give opportunity for individuals to speak in favor of or
in opposition to the proposed substantial amendment to the 2012-2013 CDBG Action Plan. No one came
forward to speak on the proposed amendment. Mayor Sanders closed the public hearing.




APPEAL TO BOARD OF ADJUSTMENT

MAIN ST PROPERTIES LLC,
ZONING VIOLATION
Appellant, Case Z-No. 00310

Vs.
NOTICE OF APPEAL
CITY OF BELLEVUE, BELLEVUE
CODE ENFORCEMENT, JOEY

BOCKMAN, DARRYL KUHLMAN,

Appellees.

The Appellant Main St. Properties, LLC (“MSP”) appeals from the June 19, 2020,
Bellevue Code Enforcement Official Notice (No. 00310) for the location of 2221 Main St. (“the
Property”). MSP is the owner of the Property. A copy of the Zoning Violation is attached hereto
as Exhibit A.

There is no basis for the Notice of Violation. The Zoning Violation constitutes a material
breach of the Bellevue Zoning Development Agreement entered into between MSP and the City
of Bellevue (“the City””) on September 10, 2012 (“the Development Agreement”). The
Development Agreement is attached as Exhibit B. The plain terms of the Development
Agreement state, in pertinent part:

No parking or storage of U-Haul vans, trucks or trailers shall be permitted on the

portion of the Parcel north of the north face of the building currently situated on

the Parcel. (Exhibit B, Pg. 2, § 4) (emphasis added).

Prior to the Development Agreement, MSP was utilizing the parking spots north of the
north face of the building to park U-Haul vans, trucks, and trailers. MSP surrendered the ability

to continue to park U-Haul vans, trucks, and trailers in those spots as consideration and in

exchange for the obligations of the City in the Development Agreement.



MSP has not violated any zoning laws, ordinances, or regulations. MSP has fully
complied with the terms of the Development Agreement and has not parked or stored any
U-Haul vans, trucks, or trailers north of the north face of the building since the execution
of the Development Agreement.

In order to harass and harm MSP and its principal, Patrick Shannon (“Shannon”), and
violate their constitutional and property rights, the City suddenly and arbitrarily claimed, after
the passage of nearly eight years, that MSP could not park U-Haul vans, trucks, or trailers in
three additional spots circled on the photograph attached as Exhibit C.

The City’s contentions are baseless. The Development Agreement does not prohibit
MSP from parking vehicles “on the north side of building.” The City is attempting to expand
upon the clear and unambiguous language of the Development Agreement, which only prohibits
parking to the north of the north face of the building. The attempt to re-write and misconstrue
the Development Agreement is improper and deprives MSP of the benefit of its bargain. “A
contract written in clear and unambiguous language is not subject to interpretation or
construction and must be enforced according to its terms.” Ray Anderson, Inc. v. Buck’s, Inc.,
300 Neb. 434, 441, 915 N.W.2d 36, 42 (2018).

MSP entered into the Development Agreement and gave up valuable consideration,
including the right to park in parking spots north of the north face of the building, so it could
continue to operate a U-Haul business unimpeded and park and store U-Haul vans, trucks, and
trailers on the Property, including in the three additional spots depicted in Exhibit C. The City’s
attempt to unilaterally change the negotiated and agreed upon terms of the Development
Agreement is further contradicted by the Parties’ actions since that agreement was executed.

MSP has conspicuously parked U-Haul vans, trucks, and/or trailers in those three additional



parking spots since September of 2012 with the City’s knowledge and without any problems,
complaints, or purported violations. “The best, if not controlling, evidence of the intent of the
parties to an agreement is the parties’ interpretation of the agreement as evidenced by their
actions in performance of the agreement.” Marvin E. Jewell & Co. v. Thomas, 231 Neb. 1, 6,
434 N.W.2d 532, 535 (1989).

The Zoning Violation is further unwarranted because there were no U-Haul vans, trucks,
or trailers located in the three additional spots depicted on Exhibit C or north of the north face of
the building at the time it was issued because MSP’s counsel was investigating the City’s
contentions. On June 19, 2020, MSP’s attorney alerted the City’s attorney to the fact that there
were no U-Haul vans, trucks, or trailers located in the three additional spots depicted on Exhibit
C or north of the north face of the building at the time the Zoning Violation was issued, asked for
clarification of the alleged violation, and requested photographic evidence of any violation. A
copy of the June 19, 2020 email is attached as Exhibit D. The City never responded to the June
19, 2020 email or provided evidence of any violation existing at the time of the citation because
there was no violation. Instead, on July 2, 2020, the City retaliated against MSP by threatening
to rezone its Property.

The Zoning Violation should also be dismissed because it does not articulate the reasons
for its issuance with any specificity or list any zoning ordinance sections that MSP purportedly
violated. The Zoning Violation requires the purported zoning violation to be remedied on or
before June 19, 2020, the same day it was issued.

MSP filed a lawsuit seeking redress for the City’s violations of its constitutional and

property rights in the United States District Court for the District of Nebraska, including by



issuing the Zoning Violation. A copy of the Complaint filed in the federal lawsuit is attached as

Exhibit E.

MSP filed a notice of contract claim with the City regarding the City’s breach of the

Development Agreement, including by issuing the Zoning Violation. A copy of the notice of

contract claim is attached as Exhibit F. MSP intends to file suit with a Court of competent

jurisdiction if the City denies or fails to timely consider its contract claim.

Dated this 13" day of July, 2020.

By:

MAIN ST PROPERTIES LLC, Appellant //

/s/Jason M. Bruno /%
Jason M. Bruno, NE W
James L. Schneider, NE #25825
SHERRETS BRUNO & VOGT LLC
260 Regency Parkway Drive, St. 200
Omaha, NE 68114
(402)390-1112 Telephone
(402)390-1163 Facsimile

law(@sherrets.com
ATTORNEYS FOR APPELLANT

I hereby certify that on July 13, 2020, a true and accurate copy of the foregoing was served via

Electronic Mail to:

Susan Kluthe

Bellevue City Clerk

1500 Wall Street
Bellevue, Nebraska 68005
susan.kluthe@bellevue.net

Bree Robbins

Bellevue City Attorney
1500 Wall Street
Bellevue, Nebraska 68005
bree.robbins(@bellevue.net

Joey Bockman
Code Enforcement Supervisor



1500 Wall Street
Bellevue, Nebraska 68005
Joey.Bockman(@bellevue.net

I hereby certify that on July 13, 2020, a true and accurate copy of the foregoing was served via
hand delivery to:

City of Bellevue
Planning Department
1510 Wall Street
Bellevue, NE 68005

Susan Kluthe

Bellevue City Clerk

1500 Wall Street
Bellevue, Nebraska 68005
susan.kluthe@bellevue.net

Bree Robbins

Bellevue City Attorney
1500 Wall Street
Bellevue, Nebraska 68005
bree.robbins(@bellevue.net

Board of Adjustment

Brad Anderson (Chair)

Maria Nagel (Vice-Chair)

Jim Hawkins

Stephanie Cain (Planning Commission Member)
Nick Petersen (BOA Alternate Member)

1510 Wall Street

Bellevue, NE 68005

Joey Bockman

Code Enforcement Supervisor
1500 Wall Street

Bellevue, Nebraska 68005
Joev.Bockman(@bellevue.net

Darryl Kuhlman
1500 Wall Street
Bellevue, Nebraska 68005




EXHIBIT A



7. NS 00310

BELLEVUE CODE ENFORCEMENT
OFFICIAL NOTICE — ZONING VIOLATION

TIME_ A-LS P DATE fx\,‘w@, ( ‘?"Zef}?&)
NAME: Qé‘f?‘éﬁ : h”‘f}“ﬂ:@' D?mr" ADDRESS: —

LOCATION OF VIOLATION: 222/ ﬁ"?g&d#t

OWNER: o ADDRESS:

YOU ARE HEREBY NOTIFIED THAT YOU ARE IN VIOLATION OF THE
BELLEVUE ZONING ORDINANCE AS INDICATED BELOW:

W Zoning Ordinance Sec: ch— (\J, s LL[‘L-L"(’ 26"’“ i :\- i?!—!.rc*e;ftp A C{'
[] Zoning Ordinance Sec: W t“H/'\ Lt‘lq C;,*" [:’)L I'-’» virg

] Zoning Ordinance Sec:

YOU ARE HEREBY ORDERED TO REMEDY THE VIOLATION (BY ABATEMENT AND/OR REMOVAL) ON OR

BEFORE: Y LA q\!g;(.b—) i(’i 262

TO REMEDY THE VIOLATION(S), YOU SHALL ‘H’Csh:"@ o\ U\\M VaIs J + F“L"'Lki’
CEMLLJ]\/ =2f b L?us‘ pm Le fﬂg o Stot e S AN ("‘1[- ‘HW
Mo "4’&& {?&le (“4— —I—Lé ) Lk\(ad WQQ

THIS NOTICE APPLIES TO THESE AND ANY FUTURE VIOLATIONS. FUTURE VIOLATIONS THAT ARE REPEAT VIOLATIONS
WILL NOT BE GIVEN A NOTICE AND WILL BE SUBJECT TO IMMEDIATE ABATEMENT OR REMOVAL BY THE CITY.

APPEAL TO THE BOARD OF ADJUSTMENT: You have thirty (30) calendar days after the day you receive this Official Notice to
appeal this Order to the Board of Adjustment. If you fail to timely appeal this Order or fail to appear at a hearing scheduled pursuant {o a
timely request, then it shall be conclusively presumed that you are in violation of the Bellevue Zoning Ordinance sections referenced
above. If you have any questions concerning how to request a hearing, please contacl BELLEVUE PLANNING DEPARTMENT at

402-293-30

’ Received by: R\Sf‘ef Sl F(E’A'& D(‘ )0 Issued by: Q - KU/KZK’L’({’}K,

FOR FURTHER INFORMATION OR QUESTIONS ABOUT THIS OFFICIAL NOTICE, PLEASE CONTACT:
BELLEVUE CODE ENFORCEMENT AT 402-293-3050

FOR FURTHER INFORMATION OR QUESTIONS ABOUT THE APPEAL PROCESS, PLEASE CONTACT:
BELLEVUE PLANNING DEPARTMENT AT 402-293-3026

DLW/315523 |




EXHIBIT B



Record & Return to:
Adams & Sullivan, P.C., L.L.O.
1246 Golden Gate Drive, Suite 1
Papillion, NE 68046

BELLEVUE ZONING DEVELOPMENT AGREEMENT

THIS ZONING DEVELOPMENT AGREEMENT (the “Agreement”), made this [ﬂ_gday
of September, 2012 (the “Effective Date”), by and between Main St. Properties, LLC (the
“Owner”) and the City of Bellevue, a Nebraska Municipal Corporation (the “City”). For the
purposes of this Agreement, Owner and City may be referred to individually as a “Party” and
collectively as the “Parties”.

RECITALS

A. VWHEREAS, the Owner is the owner of the real property legally described as Lots
1-3, Block 55, City of Bellevue, Sarpy County, Nebraska (the “Parcel”), which Parcel is within
the corporate limits of the City and within the City’s zoning and platting jurisdiction; and

B. WHEREAS, the Owner has requested rezoning of the Parcel by the City from
RG-50-0TO to BGM-OTO to allow continued use of the Parcel for business offices and to allow
use of the Parcel as a U-Haul operation for the rental of moving vans, trucks, trailers and related
equipment and the sale of boxes and packing materials (the “Project”); and

C. WHEREAS, the City is willing to conditionally rezone the Parcel from RG-50-
OTO to BGM-OTO so long as the Parcel is not used for any other uses, as defined by the City of
Bellevue Zoning Ordinance, allowable under BGM zoning, except as provided herein; and

D. WHEREAS, City has determined that it is in the best interest of the health, safety
and welfare of the City and its residents to exercise its legislative prerogative in favor of Owner
as contemplated by paragraph B of the recitals conditioned upon Owner establishing for its own
benefit and for the mutual benefit of all future owners and occupants of the Parcel, certain
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privileges, covenants, terms, conditions, restriction, and rights in, under, over and upon the
Parcel together with certain mutually beneficial covenants, privileges, restrictions and
obligations with respect to the use, operation and maintenance of the Parcel in addition to those
matters currently of record, and notwithstanding any other right, privilege, interest of entitlement
whatsoever inuring to Owner or their successors, grantees or transferees as an owner, user or
occupant of the Parcel, whether under the laws of the State of Nebraska, the City or otherwise,
the same hereby being waived by Owner to the maximum extent permitted by law; and

E. WHEREAS, it is intended that all owners, mortgagees, beneficiaries and trustees
under trust deeds, occupants and all other persons hereafter acquiring any right, title or interest in
the Parcel shall at all times enjoy the benefits of, and shall hold their interests subject to all
rights, easements, privileges, covenants, terms, conditions and restrictions set forth in this
Agreement, all of which shall run with the land and be binding upon the Parcel and anyone
having or acquiring any rights, title or interest in or to any part thereof. All rights, easements,
privileges, covenants, terms, conditions and restrictions created hereunder are declared to be in
furtherance of a plan to promote and protect the cooperative use, operation and maintenance of
the Parcel, the comprehensive development of the City and otherwise for the public health,
safety, welfare and best interests of the City and its residents.

NOW THEREFORE, the Parties agree as follows:

1. Authority. The City has the authority to enter into this Agreement pursuant to
Neb. Rev. Stat. §19-901 et. seq., as amended, and pursuant to Nebraska law.

2, Zoning. The City shall conditionally rezone the Parcel from RG-50-OTO to
BGM-0OTO.

3. Initial Use and Development. The Parcel shall be used only for (a) business
offices and (b) the Project except as any different use is expressly authorized hereafter by action
of the Bellevue City Council

4. Restrictions on the Project. No parking or storage of U-Haul vans, trucks or
trailers shall be permitted on the portion of the Parcel north of the north face of the building

currently situated on the Parcel.

5. Zoning Restrictions. The Parcel shall retain conditional BGM-OTO zoning for
the term of this Agreement if and only if the following conditions are satisfied:

(a) The Parcel shall be used for the Project and for business offices and for no other
use or purpose.

(b) The City shall file this Agreement and any amendments thercto, including all
exhibits, in the Sarpy County office specified for recording zoning ordinances. The City shall
record this Agreement and any amendments thereto, including all exhibits, in the Office of the

Be




Register of Deeds of Sarpy County, Nebraska, against the Parcel so as to notify all persons,
including future owners of the Parcel, as to the use and development restrictions placed upon the
Parcel; and

(c) The Developer shall otherwise comply with the requirements for BGM-OTO.

(d) At such time as none of the lots presently zoned for residential uses in Blocks 55,
56 and 106, City of Bellevue, are zoned for residential uses, the limitations and restrictions set
forth in this agreement shall be of no further force and effect, with the Parcel thereafter being
usable for any purpose permitted under BGM zoning.

6. Violations and Remedies. In the event that the Owner should violate any of the
provisions of this Agreement, then, after providing the Owner with written notice of such
violation, and upon the Owner’s failure to cure such violation within ten (10) days after receipt
of such notice, or, after three (3) violations have occurred regardless if the violations are cured,
the City shall have the following rights:

(a) To schedule a hearing to rezone the Parcel to its prior RG-50-OTO zoning and, at
such hearing, rezone the Parcel back to RG-50-OTO zoning;

(b) To deny the approval of any additional permits or certificates with respect to the
Parcel;

(c) To bring a legal action to prohibit and/or enjoin an unlawful use and/or
development from continuing upon the Parcel; and

(d) To utilize any and all other remedies provided to the City by law.

7. Acknowledgement of Remedies of City. Owner acknowledges that failure to
comply with the terms of this Agreement shall cause damage to the City which may not be fully
redressed by monetary damages and that the remedies provided to the City in this Agreement
constitute reasonable liquidated damages clauses under Nebraska law.

8. Jurisdiction and Venue. Should the City bring any legal action pursuant to this
Agreement, Owner, including their officers, directors and employees, shall consent to personal
jurisdiction in the State of Nebraska and shall consent to venue in Sarpy County, Nebraska.

B Covenant Not to Sue or Defend. Owner hereby represents, warrants and
covenants that they shall not sue the City, nor shall they defend any proceeding brought by City,
based upon (a) unlawful taking, (b) inverse condemnation, (c) standing, (d) invalidity or
vagueness of this Agreement, or (¢) similar claims or defenses, should the City seek to enforce
any of its rights granted under this Agreement.




10.  Binding Effect. This Agreement shall be binding upon and inure to the benefit
and burden of the Parties hereto, and their respective successors and assigns. No right granted
herein may be severed from the entirety of this Agreement except as expressly permitted by this
Agreement, or by the written consent of the then interested Parties.

11.  Nondiscrimination. With respect to development of the Project, neither the
Developer nor the Owner shall discriminate against any persons on account of race, national
origin, sex, age, political or religious affiliations, or disability in violation of federal or state laws
or local ordinances.

12. Choice of Laws. The laws of the State of Nebraska shall govern as to the
interpretation, validity and effect of this Agreement.

13. Complete Agreement. This Agreement constitutes the entire agreement between
the Parties with respect to the subject matter hereof and supersedes all prior agreements and
understandings, oral and written, between the Parties with respect to the subject matter of this
Agreement.

14. Good Faith. Every representation, covenant, warranty or other obligation within
this Agreement shall carry with it an obligation of good faith in its performance or enforcement.

15.  Warranty. Owner represents, covenants and warrants that the making and
execution of this Agreement, and all other documents and instruments required or related
hereunder, have been fully authorized by the necessary corporate and company action of Owner
and are valid, binding and enforceable obligations of the Owner in accordance with their

respective terms.

16. Modification. This Agreement may not be amended, modified or altered unless
by written agreement signed by the City and Owner.

17.  Approval. This Agreement is conditional, subject to the approval of the City
Council of City.

18.  Running with the Land. This Agreeme<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>